10
11
12
13
14
15
16
17
18
19

20

21

“FILEDWITITRE
TIME... . am

DEC -15 2009 -
Oy B CounelilP

REGULKTIONS COMPILER

JUSTICE AND PUBLIC SAFETY CABINET
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(New Administrative Regulation)

501 KAR 16:340. Electrocution Protocol.

RELATES TO: KRS 196.030, 196,070, 196,180, 431.213 - 431.270 |
STATUTORY AUTHORITY: KRS 196,035, 197,020, 431.218, 431.220, 431.224, 431,240,
431.250, 431.260, 431.270

NECESSITY, FUNCTION, AND CONFORMITY: KRS 196.035 and 197.020 authorize the
Justice énd Public Safety Cabinet and Department of Corrections to promulgate administrative
regulations necessary and suitable for the proper administration of the Cabinet or any of its
divisions. KRS 431.220 establishes requirements for the exec{ltion of the death penalty. This
administrative regulation establishes the protocol for execution by.electroout_ion.

Section 1. Preliminary St{aps.

(1) The condemned person’s head and one (1) leg shall be shz;ved on the Bay of the execution.

(2) The Warden shall order the condemned person escorted to the execution chamber and |
strapped in the chair.

(3) The Warden shall order the viewing curtain opened.

(4) The Warden shall announce the execution to the witnesses.

(5) The Warden shall ask the condemned person if he wants to make a final statement. If a
statement is ﬁade by the condemned person, it shall be limited to two (2) minutes. The

witnesses shall be allowed to hear the condemned person’s statement.
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(6) The Warden shall announce the final preparations for the execution to the witnesses.

(7) The viewing curtain shall be closed.

(8) The execution team members shall:
(a) Attach the chin strap to the condemned person;
(b) Attach the head gear to the condemned person;
(c) Attach the leg band to the condemned person;
(dj Adjust the back board;
(¢) Make electrical connectiohs to the condemned person’s head and leg;
® Wipe any salt water from condemned person’s head and leg; and
() Secure the condemned person’s leather face cévering.

(9) The Warden shall make a visual check of connections and straps.

(10) The execution team shall exit the execution chamber,

(11) The viewing curtain shall be opened.

(12) The Warden shall:
(a) Announce the execution of the condemned ﬁerson to the witnesses; and
(b) Pull the face covering over the condemned person’s face.

(13) All persons except the condemned person shall exit the execution chamber.

(14) Counsel assigned by the Cabinet and counsel assigned by the Attorney General shall be

asked whether any stays, orders, pardons, or commutations of sentence have been received.

Section 2. Execﬁtion.

(1) The Warden shall order the execution to proceed.

(2) The execution equipment shall be activated for a two (2) minute cycle. The cycle shall

consist of
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(a) 1600 — 2400 volts for a period of fifteen (15) seconds; and
(b) 240 volts for the remainder of the two (2) minﬁte cycle.
(3) At the end of the two (2) minute cycle:
(a) The viewing curtain shall be closed; and
(b) The Warden shall observe the condemned person for signs of life for five minutes,
which at a minimum shall include pulse and respiration.
(4) If the Warden observes signs of life during the five (5) minute observation period: -
(a) The viewing curtain shall be opened; and
(b) The Warden shall order the execution cycle stated in subsection (2) of this section be
repeated,
(5) If the Warden obsérves signs of life again, the execution steps in subsections (3) and (4) of
this section shall be repeated until death. |
(6) If the Warden does not observe signs of life:
(a) The coroner shall check the condemned person to declare death, which at a minimum,
shall include pulse and pupils; and
(b) The physician shall certify the cause of death,

Section 3, Post Execution Steps.

(1) The Warden shall announce the completion of the e;(ecution to the witnesses, The viewing
curtain shall be open during the Warden’s announcement.

(2) The witnesses shall be escorted out of the witness room.

Section 4. Stabalization Procedure.

(1) Before an execution commences:
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(a) The Warden shall arrange for an ambulance and staff to be present on penitentiary
property during the execution; and
(b) A medical crash cart and defibrillator shall be located in the execution building.
(2) If the Governor grants a pardon or commutes the sentence of the condemned person or if a
court of competent jurisdiction issues a stay after an execution has commenced:
(a) The execution team shall stop the execution; and
(b) The medical staff on site shall attempt to stabilize the condemned person with the

equipment and personnel listed in subsection (1) of this section,
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PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public hearing on this‘.

administrative regulation shall be held on January 29, 2010 at 9:00 am. in the Kentucky
“Transportation Cabinet Building’s Auditorium, 200 Mero Street, Frankfort, KY 40601,
Tndividuals interested in being heard at this hearing shall notify this agency in writing five
workdays prior to the hearing of their intent to attend. If no notification of intent to attend the

hearing is received by that date, the hearing may be canceled. This hearing is open to the public..

Any person who wishes to be heard will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not be made unless a written
request for a transcript is made. If you do not wish to be heard at the public heating, you may
submit written comments on the proposed administrative regulation. Written comments shall be
accepted until February 1, 2010, Send written notification of intent to be heard at the public
heating or written comments on the proposed administrative regulation to the contact person.
CONTACT PERSON: Amy V. Barker, Assistant General Counsel, Department of Justice
& Public Safety Cabinet, 125 Holmes Street, Frankfort, KY 40601, telephone number (502) 564-
3279, facsimile number (502) 564-6686. :



REGULATORY IMPACT ANALYSIS
AND TIERING STATEMENT

Administrative Regulation #: 501 KAR 16:340
Contact Person: Amy V, Barker

(1) Provide a brief summary of: : .
(a) What this administrative regulation does: Establishes the protocol for conducting an

execution by electrocution,

(b) The necessity of this administrative regulation: KRS Chapter 431.220 establishes
electrocution as one of the methods of carrying out the death penalty, KRS 196.035
and 197.020 authorize the Justice and Public Safety Cabinet and the Department of
Corrections to promulgate administrative regulations for the proper administration
of the functions of the cabinet or any division in the cabinet and the government and
discipline of penitentiaries and official conduet of all officials connected with the
penitentiary. This administrative regulation is necessary for the Department to
establish the process for carrying out an execution by electrocution.

(¢) How this administrative regulation conforms to the content of the authorizing statutes:
This administrative regulation establishes.the process for execution by electrocution,
the promulgation of which is authorized by KRS 196,035 and 197.020.

(d) How this administrative regulation currently assists or will assist in the effective
administration of the statutes: This administrative regulation establishes a clear
procedure for execution by electrocution in this Commonwealth.

(2) If this is an amendment to an existing administrative regulation, provide a brief summary of:
(a) How the amendment will change this existing administrative regulation: Not applicable.
(b) The necessity of the amendment to this administrative regulation: Not applicable,
(c) How the amendment conforms to the content of the authorizing statutes: Not applicable,
(d) How the amendment will assist in the effective administration of the statutes: Not

applicable.

(3) List the type and number of individuals, businesses, organizations, or state and local

governments affected by this administrative regulation: This administrative regulation
" establishes procedures that are primarily applicable only to personnel of the

Department of Corrections. However, all executions are performed at the Kentucky
State Penitentiary in Eddyville and other individuals and state and local government
agencies ave affected. There are currently thirty-five inmates on Kentucky’s death row
who may be affected by this administrative regulation. There arc approximately 600
persons employed by the Department of Corrections who will be affected, There are
approximately 15 witnesses from the news media, victim’s family, inmate’s family, and
sheriff’s department of the county of conviction that will be affected, Additionally, the
following agencies and some of their employees will be affected: Kentucky State Police,
Kentucky Department of Fish and Wildlife, Kentucky National Guard, Kentucky State
Medical Examiner, Liyon County Sheriff’s Office, the Kuttawa Fire Department, the
Eddyville Fire Department, the Lyon County Coroner, Office of the Commonwealth’s
Attorney for Lyon County, and the Lyon County Ambulance Service. ﬂ




(4) Provide an analysis of how the entities identified in question (3) will be impacted by either
the implementation of this administrative regulation, if new, or by the change, if it is an
amendment, including: '

(a) List the actions that each of the regulated entities identified in question (3) will have to
take to comply with this administrative regulation or amendment; Except for the
Department of Corrections personnel, none of the entities listed above will have to take
any action to comply with this administrative regulation, Department of Corrections
employees will be trained to comply with it, :

(b) In complying with this administrative regulation or amendment, how much will it cost
each of the entities identified in question (3): Again, this administrative regulation is
primarily applicable only to personnel of the Department of Corrections, However,
other individuals and state and local government agencies are affected by the Execution -
process. In the event that an execution is carried out, it is estimated that the cost will be
approximately $17,000 for the Department of Corrections, $2,200 for the Kentucky
State Police, $450 for the Kentucky Department of Fish and Wwildlife, $2,000 fox the
Office of the Kentucky State Medical Examiner, $500 for the Lyon County Sheriff’s
Office. The Kuttawa and Eddyville Fire Departments will be on standby and this cost is
unknown. Additionally, the cost for Kentucky National Guard personnel, the
Commonwealth’s Attorney for Lyon County, and the Lyon County Ambulance Service -
is unknown, ‘

(c) As a result of compliance, what benefits will accrue to the entities identified in question
(3): This administrative regulation will assist in placing the Department of Corrections
in compliance with the recent decision of the Supreme Court of Kentucky in Bowling v.
Kentucky Department of Corrections, ---S.W.3d--+, 2009 WL 4117353 (Ky.). Further, it -
will assist personnel of the Department of Corrections in the administration of their
duties during an execution.

(5) Provide an estimate of how much it will cost to implement this administrative regulation:
(a) Initially; This administrative regulation is promulgated in compliance with a recent
Supreme Court of Kentucky decision. The execution process has been in effect for
many years, so this process will not be newly implemented, The current cost to
conduct an execution is approximately $17,000,
(b) On a continuing basis: Bach execution is estimated to cost approximately $17,000.

(6) What is the source of funding to be used for the implementation and enforcement of this
administrative regulation: Tax dollars designated to the Department of Corrections, via
the biennial budget,

(7) Provide an assessment of whether an increase in fees or funding will be necessary to
implement this administrative regulation, if new, or by the change, if it is an amendment:
This regulation impacts how the Kentucky Department of Coxrections operates, but
should not necessitate an increase in funding in addition to what is currently budgeted
to the Department of Corrections. No fees are involved. ,




(8) State whether or not this administrative regulation establishes any fees or directly or
indirectly increases any fees: No fees are established or increased.

(9) TIERING: Is tiering applied? No. (Explain why tiering was or was not used.)
Tiering was not appropriate in this administrative regulation because the .
administrative regulation applies equally to all those individuals or entities regulated by

it.




FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

Administrative Regulation Number: 501 KAR 16:340
Contact Person: Amy Barker (502-564-3279)

1.

Does this administrative regulation relate to any program, service, or requirements of a
state or local government (including cities, counties, fire departments, or school
districts)? Yes {X] No [7] If yes, complete questions 2 to 4.

What units, parts or divisions of state or local government (including cities, counties, fire
departments, or school districts) will be impacted by this administrative regulation? This
administrative regulation will primarily impact the Kentucky Department of
Corrections and Kentueky State Penitentiary. However, the Kentucky State Police,
Kentucky Department of Fish and Wildlife, Kentucky National Guard, Kentucky
State Medical Examiners Office, Lyon County Sheriff’s Office, Lyon County
Coroner, Eddyville Fire Department, and Kuttawa Fire Department, Office of the
Commonwealth’s Attorney for Lyon County, and the Lyon County Ambulance
Service will also be impacted during the execution process.

Identify each state or federal statute or federal regulation that requires or authorizes the
action taken by the administrative regulation. KRS 196.035, 197.020. Further, this
administrative regulation is authorized under the recent Supreme Court of
Kentucky decision in Bowling v, Kentucky Department of Corrections, ---S,W.3d---,
2009 WL 4117353 (Ky.).

Estimate the effect of this administrative regulation on the expenditures and revenues ofa
state or local government (including oities, counties, fire departments, or school districts)
for the first full year the administrative regulation is to be in effect.

(@  How much revenue will this administrative regulation generate for the state or
local government (including cities, counties, fire departments, or school districts)
for the first year? The promulgation of this administrative regulation will not
generate any revenue for the Department of Corrections. .

()  How much revenue will this administrative regulation generate for the state or
local government (including cities, counties, fire departments, or school districts)
for subsequent years? The promulgation of this administrative regulation will
not generate any revenue,

(¢)  How much will it cost to administer this program for the first year? No new
programs are created, The promulgation of this administrative regulation
velates to the procedures by which the Kentucky Department of Corrections
will conduct executions, but does not increase costs from what was previously
budgeted to the Department of Corrections, The promulgation of this
administrative regulation should not increase costs. The other entities listed
in the response to Question #2 above should also not see any increase in costs.
Executions are very rarely performed. In the event that an execution is
carried out, it is estimated that the cost will be approximately $17,000 for the
Department of Corrections, $2,200 for the Kentucky State Police, $450 for

10




(d)

the Kentucky Department of Fish and Wildlife, $2,000 for the Office of the
Kentucky State Medical Examiner, and 3500 for the Lyon County Sheriff’s
Office. The Kuttawa and Eddyville Fire Departments will be on standby and
this cost is unknown. The cost for Kentucky National Guard personnel, the
Commonwealth’s Attorney for Lyon County, and the Lyon County
Ambulance Service is unknown,

How much will it cost to administer this program for subsequent yeats? No new
programs are created. The promulgation of this administrative regulation

.relates to the procedures by which the Kentucky Department of Corrections

will conduct executions, but does not increase costs from what was previously
budgeted to the Department of Corrections, The other entities listed in the
response to Question #2 above should also not see any increase in costs.
Executions are very rarely performed. In the event that an execution is
carried out, it is estimated that the costs for each entity involved will be that

set out in subparagraph (¢) above.

Note: If specific dollar estimates cannot be determined, provide a brief narrative to
explain the fiscal impact of the administrative regulation.

Revenues (+/-): None,

Expenditures (+/-): The Kuttawa and Eddyville Fire Departments, Commonywealth’s
Attorney for Lyon County, and Lyon County Ambulance Service will be en standby
and costs are unknown. An exact cost for Kentucky National Guard personnel is
also unknown,

Other Explanation; None.

11
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(New Administrative Regulation)

501 KAR 16:001. Definitions for 501 KAR Chapter 16.

RELATES TO: KRS 196.030, 196.070, 196.180, 431.213- 431.270
STATUTORY AUTHORITY: KRS 196,035, 197.020, 431.220, 431,240, 431.250

NECESSITY, FUNCTION, AND ‘CONFORMITY: KRS 196,035 and 197.020 authorize the

" Justice and Public‘S”éféfy‘ Cabinet and Department of Corrections to promulgate administrative

regulations necessary and suitable for the proper administration of the cabinet or any of its

divisions. KRS 431,220 establishes requirements for the execution of the deathvp'enalty. This
administrative regulation establishes the definitions used in 501 KAR 6:280 to 0:340.
Section 1. Definitions.

(1) “Cabinet” is defined in KRS 196.010(1) and 197.010(1).

(2) “Clergy witness” means the member of clergy designated in writing by the condemned

.pérs,on to witness the execution pursuant to KRS 431.250.

3) “Corﬁmissioner” means:
(a) Commissioner as defined in KRS 196.010(2); o
(b) The Commissioner’s designee,

4) “C;)ndemﬁed person” is defined in KRS 431.213(1).

(5) “Department” is defined in KRS 196.010(3) and 197.010(3).
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(6) “Designated victim’s family” means the three (3) members of the victim’s family designated
by the Commissioner to witness the execution pursuant to KRS 431.250.
) “Electrocution” means the method of execution described in KRS 431.220(1)(1));
(8) “Execution chamber” ﬁxeaﬁs the room or arca of the Kentucky State Penitentiary designated
by the Warden to conduct an execution.
(9) “Execution order” means:

(a) A mandate from the Supreme Court of Kentucky; or

(b) An Executive Order for execution signed by the Govelrnm‘ that:

1. s entered in the Executive Journal maintained by the Secretary of State; and
2. May be commonly known as a Death Warrant,

(10) “Execution team” means the persohs appointed by the Warden to catry out the execution of
the condemned person and may include the 1V team if execution is by lethal injection.
(11) “IV team” means the persons on the execution team who site and insert intravenous, or IV,
lines in the condemned petson,
(12) “Lethal injection” means the method of execution described in KRS 431,220(1)(a).
(13) “Media representatives” means the nine (9) representatives of the news media as identified
in KRS 431.250 and selected in accordance with 5'01 KAR 16:300.
(14) “Minister of record” means the spititual advisor designated by the condemned person in
writing to visit him after the execution order is received.
(15) “Penitentiaty” means the Kentucky State Penitentiary.
(16) “Victim’s family” means the individuals who are eligible for designation by the
Commissioner to witness the execution in accordance with KRS 431 250,

(17) “Warden” means the Warden of the Kentucky State Penitentiary or the Warden’s designee.
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- Date LaDonna H. Thompson, Commissioner
Department of Corrections



PUBLIC . HEARING AND PUBLIC COMMENT PERIOD: A public hearing on this -

administrative regulation shall be held on January 29, 2010 at 9:00 am. in the Kentucky
Transportation Building’s Auditorium, 200 Mero Street, Frankfort, KY 40601, Individuals
interested in being heard at this hearing shall notify this agency in writing five workdays prior to
the hearing of their intent to attend. If no notification of intent to attend the hearing is received
by that date, the hearing may be canceled. This hearing is open to the public. Any person who
wishes to be heard will be given an opportunity to comment on the proposed administrative
regulation, A transcript of the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to be heard at the public hearing, you may submit written
comments on the proposed administrative regulation. Written comments shall be accepted until
Februaty 1, 2010, Send written notification of intent to be heard at the public hearing or written
comments on the proposed administrative regulation to the contact person,

CONTACT PERSON: Amy V. Barker, Assistant General Counsel, Department of Justice
& Public Safety Cabinet, 125 Holmes Street, Frankfort, K'Y 40601, telephone number (502) 564-
3279, facsimile number (502) 564-6686.




REGULATORY IMPACT ANALYSIS
~ AND TIERING STATEMENT

Administrative Regulation # 501 KAR 16:001
Contact Person: Amy V. Barker

(1) Provide a brief summary of: ) .
(a) What this administrative regulation does: Establishes the definitions used in 501 KAR

. 16:001 to 16:340. . .

. (b) The necessity of this administrative regulation: KRS Chapter 431 establishes the

: execution of death penalties and 196.035 and 197.020 authorize the Justice and
Public Safety Cabinet and the Department of Corrections to promulgate
administrative regulations for the proper administration of the functions of the
cabinet or any division in the cabinet and the government and discipline of
penitentiaries and official conduct of all officials connected with the penitentiary.
This administrative regulation is necessary for the Department to establish clear
and concise definitions for terms used in 501 KAR 16:001 to 16:340 regarding the
procedures for conducting an execution, .

(¢) How this administrative regulation conforms to the content of the authorizing statutes:
This administrative regulation establishes the definition of terms used in the
administrative regulations used to administer legal executions in this
Commonvwealth, the promulgation of which is authorized by KRS 196.035 and
197.020. ' '

(d) How this admiriistrative regulation currently assists or will assist in the effective
administration of the statutes: This administrative regulation establishes clear and

 concise definitions of terms used by the Department in administrative regulations
for the conduct of executions in this Commonyealth.

(2) If this is an amendment to an existing administrative regulation, providé a brief summary of:

(a) How the amendment will change this existing administrative regulation: Not applicable.

(b) The necessity of the amendment to this administrative regulation: Not applicable.

(c) How the amendment conforms to the content of the authorizing statutes: Not applicable.

(d) How the amendment will assist in the effective administration of the statutes: Not
applicable. 3

(3) List the type and number of individuals, businesses, organizations, or state and local
governments affected by this administrative regulation: This administrative regulation
establishes procedures that are primarily applicable only to personnel of the X
Department of Corrections, However, all executions are performed at the Kentucky
State Penitentiary in Eddyville and other individuals and state and local government
agencies are affected. There are currently thirty-five inmates on Kentucky’s death row
who may be affected by this administrative regulation, There are approximately 600
persons employed by the Department of Corrections who will be affected. There are
approximately 15 witnesses from the news media, victim’s family, inmate’s family, and
sheriff’s department of the county of convietion that will be affected. Additionally, the

following agencies and some of their employees will be affected: Kentucky State Police,




Kentucky Department of Fish and Wildlife, Kentucky National Guard, Kentucky State
‘Medical Examiner, Lyon County Sheriff’s Office, the Kuttawa Fire Department, the
Eddyville Fire Department, the Lyon County Coroner, Office of the Commonwealth’s
Attorney for Lyon County, and the Lyon County Ambulance Service.

(4) Provide an analysis of how the entities identified in question (3) will be impacted by either
the implementation of this administrative vegulation, if new, or by the change, if itisan
amendment, including: _

(a) List the actions that each of the regulated entities identified in question (3) will have to
take to comply with this administrative regulation or amendment: Except for the
Department of Corrections personnel, none of the entities listed above will have to take
any action to comply with this administrative regulation, Department of Corrections
employees will be trained to comply with it,

(b) In complying with this administrative regulation or amendment, how much will it cost
each of the entities identified in question (3): Again, this administrative regulation is
primarily applicable only to personnel of the Department of Corrections. However,
other individuals and state and local government agencies are affected by the Execution
process, In the event that an execution is carried out, it is estimated that the cost will be
approximately $17,000 for the Department of Corrections, $2,200 for the Kentucky
State Police, $450 for the Kentucky Department of Fish and Wildlife, $2,000 for the
Office of the Kentucky State Medical Examiner, $500 for the Lyon County Sheriff’s
Office. The Kuttawa and Eddyville Fire Departments will be on standby and this cost is
unknown. Additionally, the cost for Kentucky National Guard personnel, the
Commonwealth’s Attorney for Lyon County, and the Lyon County Ambulance Service
is unknown.

(c) As a result of compliance, what benefits will accrue to the entities identified in question
(3): This administrative regulation will assist in placing the Department of Corrections
in compliance with the recent decision of the Supreme Court of Kentucky in Bowling v.
Kentucky Department of Corrections, ---S.W.3d---, 2009 WL 4117353 (Ky.). Further, it
will assist personnel of the Department of Corrections in the administration of their
duties during an execution.

(5) Provide an estimate of how much it will cost to implement this administrative regulation:
(2) Initially: This administrative regulation is promulgated in compliance with a recent
Supreme Court of Kentucky decision. The execution process has been in effect for
many years, so this process will not be newly implemented. The current cost fo
conduct an execution is approximately $17,000.
(b) On a continuing basis: Lach execution is estimated to cost approximately $17,000.

(6) What is the source of funding to be used for the implementation and enforcement of this
administrative regulation: Tax dollars designated to the Department of Corrections, via

the biennial budget.

(7) Provide an assessment of whether an increase in fees or funding will be necessary to




implement this administrative regulation, if new, o by the change, if it is an amendment:
This regulation impacts how the Kentucky Department of Corrections operates, but
should not necessitate an increase in funding in addition to what is currently budgeted

to the Department of Corrections. No fees are involved.

(8) State whether or not this-administrative regulation establishes any fees or directly or
indirectly increases any fees: No fees are established or increased.

(9) TIERING: Is tiering applied? No. (Explain why tiering was or was not used.)
Tiering was not appropriate in this administrative regulation because the ,
administrative regulation applies equally to all those individuals or entities regu

itl

lated by'



FISCAL NOTE ON STATE OR LOCAL GOVERNI\IENT

Administrative Regulation Number: 501 KAR 16:001
Contact Person: Amy Barker (502-564-3279)

1'4

Does this administrative regulation relate to any program, service, or requirements of a
state or local govemnment (including cities, counties, fire departments, or school

" districts)? Yes [X] No [[] If yes, complete questions 2 to 4,

What units, parts or divisions of state or local government (including cities, counties, fire
depariments, or school districts) will be impacted by this administrative regulation? This
administrative regulation will primarily impact the Kentucky Department of
Corrections and Kentucky State Penitentiary. However, the Kentucky State Police,
Kentucky Department of Fish and Wildlife, Kentucky National Guard, Kentucky
State Medical Examiners Office, Lyon County Sheriff’s Office, Lyon County
Coroner, Eddyville Fire Department, and Kuttawa Fire Department, Office of the
Commonwealth’s Attorney for Lyon County, and the Lyon County Ambulance
Service will also be impacted during the execution process.

Identify each state or federal statute or federal regulation that requires or authorizes the
action taken by the administrative regulation. KRS 196.035, 197.020. Further, this
administrative regulation is authorized under the recent Supreme Court of
Kentucky decision in Bowling . Kentucky Department of Corrections, -8 W.3d---,
2009 WL 4117353 (Ky.).

Estimate the effect of this administrative regulation on the expenditures and revenues ofa

state or local government (including cities, counties, fite departments, or school districts)

for the first full year the administrative regulation is to be in effect. 4

(a) How much revenue will this administrative regulation generate for the state or
local government (including cities, counties, fire departments, or school districts)
for the first year? The promulgation of this administrative regulation will not
generate any revenue for the Department of Corrections. -

(b) How much revenue will this administrative regulation generate for the state or

Jocal government (including cities, counties, fire departments, or school districts)

for subsequent years? The promulgation of this administrative regulation will
not generate any revenue. '

(¢)  How much will it cost to administer this program for the first year? No new
programs are created. The promulgation of this administrative regulation
relates to the procedures by which the Kentucky Department of Corrections
will conduct executions, but does not increase costs from what was previously
budgeted to the Department of Corrections. The promulgation of this
administrative regulation should not increase costs. The other entities listed
in the response to Question #2 above should also not see any increase in costs.

Executions are very rarely performed. In the event that an execution is

carried out, it is estimated that the cost will be approximately $17,000 for the
Department of Corrections, $2,200 for the Kentucky State Police, $450 for




the Kentucky Department of Fish and Wildlife, $2,000 for the Office of the
Kentucky State Medieal Examiner, and 8500 for the Lyon County Sheriff’s
Office. The Kuttawa and Eddyville Fire Departments will be on standby and
this cost is unknown. The cost for Kentucky National Guard personnel, the
Commonwealth’s Attorney for Lyon County, and the Lyon County
Ambulance Service is unknown.

(d)  How much will it cost to administer this program for subsequent years? No new
programs are created, The promulgation of this administrative regulation
relates to the procedures by which the Kentucky Department of Corrections
will conduct executions, but does not increase costs from what was previously
budgeted to the Department of Corrections. The other entities listed in the
response to Question #2 above should also not see any increase in costs.
Executions are very rarely performed. In the event that an execution is
carried out, it is estimated that the costs for each entity involved will be that
set out in subparagraph (¢) above,

Note: If specific dollar estimates cannot be determined, provide a brief narrative to
explain the fiscal impact of the administrative regulation,

Revenues (+/-): None.

Expenditures (+/-): The Kuttawa and Eddyville Fire Departments, Commonwealth’s
Attorngy for Lyon County, and Lyon County Ambulance Service will be on standby
and costs are unknown, An exact cost for Kentucky National Guard personnel is
also unknown,

Other Explanation: None,
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(New Administrative Regulation)

© 501'KAR 16:290. Preliminary and Post Execution Procedures Cdllcelning Condemned Person.

RELATES TO: KRS 196.030, 196.070, 196,180, 431.213 - 431.270

STATUTORY AUTHORITY: KRS 196.035, 197.020, 431.218, 431,220, 431.224, 431,240,
431.250, 431,260, 431.270 |

NECESSITY, FUNCTION, AND CONFORMITY: KRS 196.035 and 197.020 authorize the
Justice and Public Safefy Cabinet and Department of Corrections to promulgate administrative
regulations necessary and suitable for the proper administration of the Cabinet ot any of its
divisions. KRS 431.220 establishes requirements for the execution of the death penalty, This
administrative regulation establishes preliminary and post' execution procedures concerning the
condemned petson, |
Section 1. Initial Steps After Receipt of Execution Order. After the Warden receives the
execution order, the Warden shalli - '

(1) Read the execution order to the condemned person;

(2) Determine if the condemned person received his death sentence prior to March 31, 1998; and

(3) Ask the condemned petrson to desigﬁate in writing his choice of the method of execution

pursuant to KRS 431.220(1), if the condemned person received his death sentence prior to March

31, 1998.

" Section 2. Condemned Person’s Designation of Witnesses.
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(1) The Warden shall ask the condemned person fo designate in writing his clergy witness and .
the three (3) other individuals who may witness the execution pursuant to KRS 431.250.
(2) The condemned person shall comply with subsection (1) of this section at least ten (10) days
before the date scheduled for the execution. If the timing of the receipt of the exccution order
does not allow for ten (10) days, then the condemned person shall comply immediately at the
time that the Warden reads the execution order.
Section 3. Condemned Person’s Designation Concerning Property, Funeral, and Disposition of
Body.
(1) The Warden shall ask the condemﬁed person to designate in writing the person who may:

(a) Collect the condemned person’s personal property after his death;

(b) Take charge of the condemned person’s body; and

(¢) Make necessary funeral arrangements.
(2) The condemned person shall comply with subsection (1) of this section at least ten (10) days
before thé date scheduled for the execution, If the timing of the receipt of the execution order
does not allow for ten (10) days, then the condemned person shall comply at least forty-eight
(48) hours prior to the time scheduled for the execution,
(3) If the condemned person fails or refuses to designate a person to take charge of his body
burial shall be in accordance with KRS 431.270.
Section 4. Visitation Designation.
(1) After an execution order has been issued the Warden shall ask the condemned person to
designate in writing:

(a) His attorney of record; and

(b) His minister of record.
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(2) The condemned person shall comply with subsection (1) of this section at least ten (1 0) days
befor.e the date scheduled for the exccution, If the timing of the receipt of the execution order
does nof allow for ten (10) days, then the condemned person shall comply immediately at the |
time that the Warden reads the execution order,

Section 5. Limitations on Condemned Person’s Clothing, State-issued Items, and Personal
Property. Notwithstanding 501 KAR 6:020, CPP 17.1, 501 KAR 6:040, KSP 17-01-01, 17-01- ’
03 and 17-01-04, the Warden may limit the condemned i)erson’s clothing, state-issued items, and
pei'éonal property to the following:

(1) One mattress;

(2) Two sheets;

(3) One pil}ow;

(4) One pillow case;

(5) One pair of scrub-type pants;

(6) One scrub-type shitt;

(7) One pair of underwear;

(8) One pair of socks;

(9) One toothbrush;

(10) One fube of toothpaste;

(11) One bar of soap;

(12) One bath towelg and

(13) One wash cloth,

Section 5. Securing Condemned Person’s Personal Property Prior to Execution.
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(1) The Warden shall inventory and secure any personal property of the condemned person prior

to the execution.

(2) The Warden shall set the time for the removal of all personalv property.

Section 6. Post-execution Steps.

(1) The return on the judgment shall be made in accordance KRS 431.260 within seven (7) days
of the execution.

(2) If the condemned person does not make other arrangements, the Department shall make
arrangements for the delivery or burial of the body pursuanf to KRS ‘43 1.270.

(3) The penitentiary shall call the person designated by the condemned petrson to pick up his
personal property within three (3) days of the executién. If the person cannot be reached by

phone, notice may be mailed to the person.
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Department of Corrections




PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public hearing on this
administrative regulation shall be held on January 29, 2010 at 9:00 aam, in the Kentucky
Transportation Cabinet Building’s Auditorium, 200 Mero Street, Frankfort, KY 40601.
Individuals interested in being heard at this heating shall notify this agency in writing five
workdays prior to the heating of their intent to attend. If no notification of intent to attend the
hearing is received by that date, the hearing may be canceled. This hearing is open to the public.
Any person who wishes to be heard will be given an opportunity to comment on the proposed
administrative regulation, A transcript of the public hearing will not be made unless a written
request for a transcript is made. If you do not wish to be heard at the public hearing, you may
submit written comments on the proposed administrative regulation. Written comments shall be
accepted until February 1, 2010, Send written notification of intent to be heard at the public
hearing or written comments on the proposed administrative regulation to the contact person.

CONTACT PERSON: Amy V. Barker, Assistant General Counsel, Department of Justice
& Public Safety Cabinet, 125 Holmes Street, Frankfort, KY 40601, telephone number (502) 564-
3279, facsimile number (502) 564-6686.




REGULATORY IMPACT ANALYSIS
AND TIERING STATEMENT

Adnﬁhistrative Regulation #: 501 KAR 16:290
" Contact Person: Amy V. Barker

(1) Provide a brief summary of:

(a) What this administrative regulation does: Establishes the procedures to be carried out
iri preparation for an execution including the designation of witnesses, disposition of
the condemned person’s property, and preparation of the condernned for execution.
It also establishes the procedures to be carried out upon the ‘conclusion of the
execution including arrangements for delivery or burial of the body.

(b) The necessity of this administrative regulation: KRS Chapter 431 establishes the
execution of death penalties and 196,035 and 197.020 authorize the Justice and
Public Safety Cabinet and the Department.of Corrections to promulgate
administrative regulations for the proper administration of the functions of the
cabinet or any division in the cabinet and the government and discipline of
penitentiaries and official conduct of all officials connected with the penitentiary.
This administrative regulation is necessary for the Department to establish the
procedures that must be carried out before and after an execution.

(¢) How this administrative regulation conforms to the content of the anthorizing statutes:
This administrative regulation establishes the procedures that must be carried out
before and after an execution, the promulgation of which is authorized by KRS
196.035 and 197.020.

(d) How this administrative regulation currently assists or will assist in the effective
administration of the statutes: This administrative regulation establishes clear
procedures that designate the tasks that must be pexformed by certain Corrections

personnel in preparation for and conclusion of a legal execution.

(2) If this is an amendment to an existing administrative regulation, provide a brief summary of:
(a) How the amendment will change this existing administrative regulation: Not applicable.
(b) The necessity of the amendment to this administrative regulation: Not applicable.
(¢) How the amendment conforms to the content of the authorizing statutes: Not applicable.
" (d) How the amendment will assist in the effective administration of the statutes: Not ‘

applicable.

(3) List the type and number of individuals, businesses, organizations, or state and local
governments affected by this administrative regulation: This administrative regulation.
establishes procedures that are primarily applicable only to personnel of the
Department of Corrections, However, all exccutions are performed at the Kentucky
State Penitentiary in Eddyville and other individuals and state and local government
agencies are affected. There are currently thirty-five inmates on Kentucky’s death row
who may be affected by this administrative regulation, There are approximately 600
persons employed by the Department of Corrections who will be affected, There are
approximately 15 witnesses from the news media, vietim’s family, inmate’s family, and
sheriff’s department of the county of conviction that will be affected, Additionally, the




following agencies and some of their employees will be affected: Kentucky State Police,
Kentueky Department of Fish and Wildlife, Kentucky National Guard, Kentucky State
Medical Examiner, Lyon County Sheriff’s Office, the Kuttawa Fire Department, the
Eddyville Fire Department, the Lyon County Coroner, Office of the Commonwealth’s
Attorney for Lyon County, and the Lyon County Ambulance Service,

(4) Provide an analysis of how the entitics identified in question (3) will be impacted by either
the implementation of this administrative regulation, if new, or by the change, if it is an
amendment, including: :
(a) List the actions that each of the regulated entities identified in question (3) will have to
take to comply with this administrative regulation or amendment: Except for the
Department of Corrections personnel, none of the entities listed above will have take
any action to comply with this administrative regulation, Department of Corrections
employees will be trained to comply with these procedures.

(b) In complying with this administrative regulation or amendment, how much will it cost
each of the entities identified in question (3): Again, this administrative regulation is
primarily applicable only to personnel of the Department of Corrections. However,
other individuals and state and local government agencies are affected by the Execution
process. In the event that an execution is carried out, it is estimated that the cost will be
approximately $17,000 for the Department of Corrections, $2,200 for the Kentucky
State Police, $450 for the Kentucky Department of Fish and Wildlife, $2,000 for the
Office of the Kentucky State Medical Examiner, $500 for the Lyon County Sheriff’s
Office. The Kuttawa and Eddyville Fire Departments will be on standby and this cost is
unknown. Additionally, the cost for Kentucky National Guard personnel, the '
Commonwealth’s Attorney for Lyon County, and the Lyon County Ambulance Service
is unknown.

(c) As a result of compliance, what benefits will acorue to the entities identified in question
(3): This administrative regulation will assist in placing the Department of Coxrections
in compliance with the recent decision of the Supreme Court of Kentucky in Bowling v.
Kentucky Department of Corrections, ---S.W.3d---, 2009 WL 4117353 (Xy.). Further, it
will assist personnel of the Department of Coxrections in the administration of their
duties before and after an execution.

(5) Provide an estimate of how much it will cost to implement this administrative regulation:
(a) Initially: This administrative regulation is promulgated in compliance with a recent
Supreme Court of Kentucky decision, The execution process has been in effect for
_ many years, so this process will not be newly implemented. The current cost to
conduct an execution is approximately $17,000.
(b) On a continuing basis: Each execution is estimated to cost approximately $17,000,

(6) What is the source of funding to be used for the implementation and enforcement of this
administrative regulation: Tax dollars designated to the Department of Corrections, via
the biennial budget. ‘




(7) Provide an assessment of whether an increase in fees or funding will be necessary to
implement this administrative regulation, if new, or by the change, if it is an amendment:
This regulation impacts how the Kentucky Department of Corrections operates, but
should not necessitate an increase in funding in addition to what is currently budgeted
to the Department of Corrections, No fees are involved.

(8) State whether or not this administrative regulation establishes any fees or directly or
indirectly increases any fees: No fees are established or increased.

(9) TIERING: Ts tiering applied? No. (Explain why tiering was or was not used.)
Tiering was not appropriate in this administrative regulation because the
administrative regulation applies equally to all those individuals or entities regulated by

it,




FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

Administrative Regulation Number: 501 KAR 16:290
Contact Person: Amy Barker (502-564-3279)

1.

Does this administrative regulation relate to any program, service, or requirements of a
state or local government (including cities, counties, fire departments, or school
districts)? Yes [X] No [] If yes, complete questions 2 to 4.

What units, parts or divisions of state or local government (including cities, counties, fire
departments, ot school districts) will be impacted by this administrative regulation? This.
administrative regulation will primarily impact the Kentucky Department of
Corrections and Kentucky State Penitentiary. However, the Kentueky State Police,
Kentucky Department of Fish and Wildlife, Kentucky National Guard, Kentucky
State Medical Examiners Office, Lyon County Sheriff’s Office, Lyon County
Coroner, Eddyville Fire Department, and Kuttawa Fire Department, Office of the
Commonwealth’s Attorney for Lyon County, and the Lyon County Ambulance
Service will also be impacted during the execution process.

Identify each state or federal statute or federal regulation that requires or authorizes the
action taken by the administrative regulation, KRS 196.035, 197.020. Further, this
administrative regulation is authorized under the recent Supreme Court of
Kentucky decision in Bowling v, Kentucky Department of Corrections, ---S,W.3d--,
2009 WL 4117353 (Ky.).

Estimate the effect of this administrative regulation on the expenditures and revenues of a
state or local government (including cities, counties, fire departments, or school districts)
for the first full year the administrative regulation is to be in effect.

(a)  How much revenue will this administrative regulation generate for the state or
local government (including cities, counties, fire departments, or school districts)
for the first year? The promulgation of this administrative regulation will not
generate any revenue for the state and local entities listed in the response to
Question #2 above.

(b)  How much revenue will this administrative regulation generate for the state or
local government (including cities, counties, fire departments, or school districts)
for subsequent years? The promulgation of this administrative regulation will
not generate any revenue for the state and local entities listed in the response
to Question #2 above. ,

()  How much will it cost to administer this program for the first year? No new
programs are created, The promulgation of this administrative regulation
relates to the procedures by which the Kentucky Department of Corrections
will conduct executions, but does not increase costs from what was previously
budgeted to the Department of Corrections. The promulgation of this
administrative regulation should not increase costs. The other entities listed
in the response to Question #2 above should also not sce any increase in costs,
Executions are very ravely perforined. In the event that an execution is

10



carried out, it is estimated that the cost will be approximately $17,000 for the

Department of Corrections, $2,200 for the Kentucky State Police, $450 for

the Kentucky Department of Fish and Wildlife, $2,000 for the Office of the

Kentucky State Medical Examiner, and $500 for the Lyon County Sheriff’s

Office. The Kuttawa and Eddyville Fire Departments will be on standby and

this cost is unknown. The cost for Kentucky National Guard personnel, the
Commonyvealth’s Attorney for Lyon County, and the Lyon County

Ambulance Service is unknown, ' '

(@  How much will it cost to administer this program for subsequent years? No new

’ programs are created, The promulgation of this administrative regulation

relates to the procedures by which the Kentucky Department of Corrections

will conduct executions, but does not increase costs from what was previously

budgeted to the Department of Corrections. The other entities listed in the

"response to Question #2 above should also not see any increase in costs,

" Executions are very rarely performed. In the event that an execution is

carried out, it is estimated that the costs for each entity involved will be that

set out in subparagraph (c) above.

Note: If specific dollar estimates.cannot be determined, provide a brief natrative to
explain the fiscal impact of the administrative regulation.

Revenues (+/-): None,
Expenditures (+/-):The Kuttawa and Eddyville Fire Departments, Commonwealth’s

Attorney for Lyon County, and Lyon County Ambulance Service will be on standby
and costs are unknown. An exact cost for Kentucky National Guard personnel is
also unknown,

Other Explanation: None,

11
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REGULXTIONS COMPILER

JUSTICE AND PUBLIC SAFETY CABINET

Department of Corrections

(New Administrative Regulation)

501 KAR 16:300. Execution Procedures C‘onceming Witnesses, Visitors, and Demonstrators.
RELATES TO: KRS 196.030, 196.070, 196.180, 431,213-431.270

STATUTORY AUTHORITY: KRS 196.035, 197.020, 431.220, 431.224, 431.240, 431.250,
431.270

NECESSITY, FUNCTION, AND CONFORMITY: KRS 196,035 and 197.020 authorize the
Justice and Public Safety Cabinet and Department of Corrections to promulgate administrative
regulations necesséry and suitable for the proper administration of the Cabinet or any of its

divisions. KRS 431.220 establishes requirements for the execution of the death penalty. KRS

431,250 cstablishes persons who may attend the execution. This administrative regulation

establishes preliminary and post execution procedures qoncerning witnesses, visitors, and
demonstrafors,
Section 1. Designatién of Victim’s Family to Witness Execution. -
(1) The Commissioner shall mail a letter to any of the victim’s family described in KRS 431,250
for whom the Commissioner has r¢ceived an address.
(2) The letter sent to the victim’s family shall:

(a) State the scheduled execution date; and

(b) Request the Qictim’s family member contact the Commissioner to notify him in

writing if he wants to be considered for designation as a witness to the execution.
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(3) The Commissioner may seck an address for the victim’s family by:
(a) Review of the condemned person’s file; or
(b) Request made to the Commonwealth’s Attorney who maintains information
concerning the victims of the crime committed by the condemned person.
(4) The Commissioner shall designate pursuant to KRS 431.250 the three (3) members of the
victim’s family who may witness the execution.
(5) A letter stating the Commissioner’s designation shall be mailed to each member of the
victim’s family who is designated to witness the execution.
Section2.  Additional Notifications Concerning Execution.
(1) The Department shall mail a letter that states:
(a) The time that the person shall artive to witness the execution; and

(b) The location where the person shall go.

(2) The letter shall be mailed to the:

(a) Designated victim’s family;

(b) Condemned person’s clergy witness and his other three (3) designated withesses;

(c) Media representatives selected pursuant to section 3 of this administrative regulation;

(d) Coroner of the county where the execution is to be conducted; and

' (e) Sheriff of the county where the condemned person was convicted.

Section 3. Media Procedures
(1) The Department shall send notice to the three news organizations specifically identified in
KRS 431.250 as being allowed to have one representative, The notice shall request the identity
of the representative who the news organization will designate to attend and witness the

execution. The three news otganizations shall send the names of the representatives in writing at
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least fourteen (14) days prior to the execution, unless notice from the Depattment indicates a
different time to send the names of the representati?es. The notice may request additional
infounétion about the representative as needed for security or management, |

(2) The Kentucky Press Association may select by lottery three (3) representatives for the
newspapers within the state as authorized by KRS 431.250. The Kentucky Press Association
shall send the names of the representatives in writing at least fourteen (14) days prior to the
execution, unless notice from the Department indicates a different time to send the names of the
representatives. The Department may request additional information about the representatives as

needed for security or management,

(3) Selection of the three (3) representatives for broadcast media identified in KRS 431.250 shall

be made in the following manner:
(a) The Central Office Public Inforﬁation Officer shall send a press release advising
broadcast media that they may nominate a representative of their organization to attend
and serve as an official media witness to the execution. The nomination shall be sent to
the Commissionet’s Office in writing at least fourteen (14) days prior fo the execution
unless notice from the Department indicates a different time to send the names for
nomination.
(b) A drawing shall be held to select the three (3) witnesses for broadcast media in the
office of the Commissioner,
(4) The Department may establish a media staging area where scheduled press briefings may be
held prior to the execution. Reporters may submit written Iquestions at each press bricfing for
response at a subsequent briefing, except for the final briefing,

(5) Media witnesses to the execution shall not be permitted to use:
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(a) Any item at the execution other than a pen or pencil and paper provided by the
Department; and |
(b) Audio or video recording devices on the grounds of the penitentiary where the
execution is held.

Section 5. Visitors,

(1) Notwithstanding 501 KAR 6:020, CPP 16.1 and 501 KAR 6:040, KSP 16-01-01, visits to the

condemned person after receipt of the execution order shall be governed by this administrative

" regulation.

(2) Prior to the day of execution:
(a) Attorneys and paralegals may seek daily visits;
b Persohal visitors who are listed on the condemned person’s visitation list may seek
daily visits;
(¢) The minister of record may seek visits daily on weekdays; and
(d) Members of the news media may seek visits daily on weekdays.
(3) The visitor sﬁall call the Kentucky State Penitentiary in advance of the requested visit to
schedule the visit,
(4) The penitentiary shall desighate the locanon of the visit,
(5) An attorney, paralegal, member of the clel gy, or member of the news media shfall not bring
any item into the penitentiary, unless prior approval is given by the Warden. A personal visitor
shall not bring any item into the penitentiary,
(6) Visi:cors shall be limited to four (4) at a‘ time,

(7) The condemned person may refuse any visitors,

4
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(8) The Warden may approve a request from the condemned person for a visitor that is not on the
visitation list,
MA pét down search may be performed on all visitors before and after the visit.
(10) On the day of execution:
(a) The attorney of record may call for an appointment for any visit or phone call;
(b) The minister of record may call for an appointment for any visit;
(c) Personal visitors and media shall not be allowed visits;
(d) Items shall not be brought into the penitentiary, vexcept for legal documents by the
attorney of record,;
(¢) The condemned person shall not have more than one (1) visitor at a time; and
(f) Visits shall be noncontact.
Section 6, Security and Management Issues.
¢} Witnesées may be staged at the discretion of the Warden.
(2) The Warden may deny entrance to the Kentucky State Penitentiary to any petson, including a
witness, media representative, or visitor, who is determined to be a security risk or who becomes
disruptive while at the penitentiary. |
(3) The Warden may limit the:
(a) Items brought onto the grounds of the penitentiaty;
(b) Areas where persons may enter or remain at the penitentiary ; and
(c) Time allowed in an area or on the grounds of the penitentiary.
(4) The Warden may set rules regarding any other matter deemed necessary for the security or
1na11ageﬁent of the penitentiary.

Section 7. Demonstrator Procedures.



1 (1) The Warden may designate an area for demonstratots.

2 (2) A press release shall be issued to identify the locations for demonstrators and the time

3 allowed for demonstrations,
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PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public hearing on this
administrative regulation shall be held on January 29, 2010 at 9:00 am. in the Kentucky
Transportation Cabinet Building’s Auditorium, 200 Mero Street, Frankfort, KY 40601.
Individuals interested in being heard at this hearing shall notify this agency in writing five
workdays prior to the heating of their intent to attend, If no notification of intent to attend the
hearing is received by that date, the hearing may be canceled, This hearing is open to the public.
Any person who wishes to be heard will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public liearing will not be made unless a written
request for a transcript is made. If you do not wish to be heard at the public hearing, you may
submit written comments on the proposed administrative regulation. Written comments shall be
accepted until February 1, 2010, Send written notification of intent to be heard at the public
heating or written comments on the proposed administrative regulation to the contact person.
CONTACT PERSON; Amy V. Barker, Assistant General Counsel, Department of Justice
& Public Safety Cabinet, 125 Holmes Street, Frankfort, KY 40601, telephone number (502) 564-

3279, facsimile number (502) 564-6686,




REGULATORY IMPACT ANALYSIS
AND TIERING STATEMENT

Administrative Regulation #: 501 KAR 16:300
Contact Person: Amy V. Barker

(1) Provide a brief summary of:

(a) What this administrative regulation does: Establishes the procedures for the
designation of witnesses to an execution, allowance of visitors to the condemned
person, and designation of an area for demonstrators. '

(b) The necessity of this administrative regulation: KRS Chapter 431 establishes the
exccution of death penalties and 196,035 and 197,020 authorize the Justice and
Public Safety Cabinet and the Department of Corrections to promulgate
administrative regulations for the proper administration of the functions of the
cabinet or any division in the cabinet and the government and discipline of
penitentiaries and official conduct of all officials connected with the penitentiary.
This administrative regulation is necessary for the Department to establish clear
and concise procedures for the designation of witnesses to the execution, visitors to
the condemned person, and the demonstration area. S ;

(¢) How this administrative regulation conforms to the content of the authorizing statutes:
This administrative regulation establishes the procedures for the designation of
witnesses to the execution, visitors to the condemned person, and the demonstration
area, the promulgation of which is authorized by KRS 196.035 and 197.020.

(d) How this administrative regulation currently assists or will assist in the effective
administration of the statutes: This administrative regulation establishes the
procedures to be utilized by Department of Corrections personnel for the .

"designation of witnesses to the execution, visifors to the condemned person, and th

demonstration area.

(2) If this is an amendment to an existing administrative regulation, provide a brief summary of:
(a) How the amendment will change this existing administrative regulation: Not applicable.
(b) The necessity of the amendment to this administrative regulation: Not applicable.
(¢) How the amendment conforms to the content of the authorizing statutes: Not applicable.
(d) How the amendment will assist in the effective administration of the statutes: Not :

applicable.

(3) List the type and number of individuals, businesses, organizations, or state and local
governments affected by this administrative regulation: This administrative regulation
establishes procedures that are primarily applicable only to personnel of the
Department of Corrections, However, all executions are performed at the Kentucky
State Penitentiary in Eddyville and other individuals and state and local government
agencies are affected, There are, currently thirty-five inmates on Kentucky’s death row
who may be affected by this administrative regulation, There are approximately 600
persons employed by the Department of Corrections who will be affected. There are
approximately 15 witnesses from the news media, victim’s family, inmate’s family, and

_sheriff’s department of the county of conviction that will be affected, Additionally, the




following agencies and some of their employees will be affected: Kentucky State Police,
Kentucky Department of Fish and Wildlife, Kentucky National Guard, Kentucky State
Medical Examiner, Lyon County Sheriff’s Office, the Kuttawa Fire Department, the
Eddyville Fire Department, the Lyon County Coroner, Office of the Conmonwealth’s
Attorney for Lyon County, and the Lyon County Ambulance Service.

(4) Provide an analysis of how the entities identified in question (3) will be impacted by either
the implementation of this administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified in question (3) will have to
take to comply with this administrative regulation or amendment: Except for the
Department of Corrections personnel, none of the entities listed above will have to take
any action to comply with this administrative regulation, Department of Corrections
personnel will do the preparation for and carrying out of the execution, as well as the
post-execution procedures,

(b) In complying with this administrative regulation or amendment, how much will it cost
each of the entities identified in question (3): Again, this administrative regulation is

. primarily applicable only to personnel of the Department of Corrections, However,
other individuals and state and local government agencies are affected by the Execution
process. In the event that an execution is carried out, it is estimated that the cost will be
approximately $17,000 for the Department of Corrections, $2,200 for the Kentucky
State Police, $450 for the Kentucky Department of Fish and wildlife, $2,000 for the
Office of the Kentucky State Medical Examiner, $500 for the Lyon County Sheriff’s
Office. The Kuttawa and Eddyville Fire Departments will be on standby and this cost is
wnknown. Additionally, the cost for Kentucky National Guard personnel, the
Commonwealth’s Attorney for Lyon County, and the Lyon County Ambulance Service
is unknown,

(c) As a result of compliance, what benefits will acerue to the entities identified in question
(3): This administrative regulation will assist in placing the Department of Corrections

_ in compliance with the recent decision of the Supreme Court of Kentucky in Bowling v.
Kentucky Department of Corrections, -=-S,W.3d---, 2009 WL 4117353 (Ky.). Further, it
will assist the entities listed above in the proper administration of their duties during
the execution process.

(5) Provide an estimate of how much it will cost to implement this administrative regulation:
(a) Initially: This administrative regulation is promulgated in compliance with a recent
-Supreme Court of Kentucky decision. The execution process has been in effect for
many years, so this process will not be newly implemented. The current cost to
conduct an execution is approximately $17,000.
(b) On a continuing basis: Each execution is estimated to cost approximately $17,000.

(6) What is the source of funding to be used for the implementation and enforcement of this

administrative regulation: Tax dollars designated to the Department of Corrections, via
the biennial budget, ‘

10




(7) Provide an assessment of whether an increase in fees or funding will be necessary to
implement this administrative regulation, if new, or by the change, if it is an amendment;
This regulation impacts how the Kentucky Department of Corrections operates, but
should not necessitate an increase in funding in addition to what is currently budgeted
to the Department of Corrections, No fees are involved.

(8) State whether or not this administrative regulation establishes any fees or directly or
indirectly increases any fees: No fees are established or increased.

(9) TIERING: Is tiering applied? No. (Explain why tiering was or was not used.)
Tiering was not appropriate in this administrative regulation because the
administrative regulation applies equally to all those individuals or entities regulated by

it.
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FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

‘Administrative Regulation Number: 501 KAR 16:300

Contact Person: Amy Barker (502-564-3279)

L.

Does this administrative regulation relate to any program, service, or requirements of a
state or local government (including- cities, counties, fire depattments, or school
districts)? Yes [X] No [[] If yes, complete questions 2 to 4. <

What units, parts or divisions of state or local government (including cities, counties, fire
departments, or school districts) will be impacted by this administrative regulation? The
amendments to this regulation primarily impact the Kentucky Department of
Corrections and Kentucky State Penitentiary. However, the Kentucky State Police,
Kentucky Department of Fish and Wildlife, Kentucky National Guard, Kentucky
State Medical Examiners Office, Lyon County Sheriff’s Office, Lyon County
Coroner, Eddyville Fire Department, and Kuttawa Fire Department, Office of the
Commonwealth’s Attorney for Lyon County, and the Lyon County Ambulance
Service will also be impacted during the execution process.

Identify each state or federal statute or federal regulation that requires or authorizes the
action taken by the administrative regulation. KRS 196.035, 197.020. Further, this
administrative regulation is authorized under the recent Supreme Court of
Kentucky decision in Bowling v, Kentucky Department of Corrections, ---S.W.3d---,
2009 WL 4117353 (Ky.). ‘

Estimate the effect of this administrative regulation on the expenditutes and revenues of a
state or local government (including cities, counties, fire departments, or school districts)
for the first full year the administrative regulation is to be in effect,

(a)  How much revenue will this administative regulation generate for the state or
local government (including cities, counties, fire departments, or school districts)
for the first year? The promulgation of this administrative regulation will not
generate any revenue for the state and local entities listed in the response to
Question #2 above,. '

(b)  How much revenue will this administrative regulation generate for the state or
local government (including cities, counties, fire departments, or school districts)
for subsequent years? The promulgation of this administrative regulation will
not generate any revenue for the state and local entities listed in the response
to Question #2 above, o ’

(¢)  How much will it cost to administer this program for the first year? No new
programs are created. The promulgation of this administrative regulation
relates to the procedures by which the Kentucky Department of Corrections
will conduect executions, but does not increase costs from what was previously
budgeted to the Department of Corrections. The promulgation of this
administrative regulation should not increase costs. The other entities listed
in the response to Question #2 above should also not see any increase in costs.
Executions are very rarely performed. In the event that an execution is

- *
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(@)

carried out, it is estimated that the cost will be approximately $17,000 for the
Department of Corrections, $2,200 for the Kentucky State Police, $450 for
the Kentucky Department of Fish and Wildlife, $2,000 for the Office of the
Kentucky State Medical Examiner, and $500 for the Lyon County Sherift’s
Office. The Kuttawa and Eddyville Fire Departments will be on standby and
this cost is unknown. The cost for Kentucky National Guard: personnel, the
Commonvealth’s Attorney for Lyon County, and the Lyon County
Ambulance Service is unknown,

How much will it cost to administer this program for subsequent years? No new
programs are created, The promulgation of this administrative regulation
relates to the procedures by which the Kentucky Department of Corrections
will conduct executions, but does not increase costs from what was previously
budgeted to the Department of Corrections, The other entities listed in the
response to Question #2 above should also not see any increase in costs,

" Executions are very rarely performed. In the event that an execution is

carried out, it is estimated that the costs for each entity involved will be that
set out in subparagraph (c) above.

Note: If specific dollar estimates cannot be determined, provide a brief narrative to

explain the fiscal impact of the administrative regulation.

Revenues (+/-): None.
Expenditures (+/-);The Kuttawa and Eddyville Fire Departments, Commonyealth’s

Attorney for Lyon County, and Lyon County Ambulance Service will be on standby
and costs are unknown. An exact cost for Kentucky National Guard personnel is
also unknown.

Other Explanation: None.
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REGULATIONS COMPILER
JUSTICE AND PUBLIC SAFETY CABINET '

Depattment of Corrections
(New Administrative Regulation)
501 KAR 16:310. Pre-execution Medical Actions,
RELATES TO: KRS 196.030, 196.070, 196,180, 431.213-431.270
STATUTORY AUTHORITY: KRS 196,035, 197.020, 431.218, 431.220, 431.224, 431.240,
431.250, 431,260, 431.270 |
NECESSITY, FUNCTION, AND CONFORMITY: KRS 196,035 and 197.020 authorize the
Justice and Public Safety Cabinet and Department of Corrections‘to promulgate administrative
regulations necessary and suitable for the proper administration of the Cabinet or any of its
divisions. KRS 431.220 establishes requitements for the execution of ﬂie death penalty. This
administrative regulation -establishes medical actions to be performed after receipt of the
execution otder and prior to the exeoutién.
Section 1, Pre~execution Medical Actions after Receipt of Execution Oxder.
(1)  For the fourteen (14) days prior {o an execution, or for the rémaining days if an

execution order is received less than fourteen (14) days prior to an execution:

(®) All medical documentation shall be made in special notes in the condemned

person’s medical record.
(b) The Department shall artange for nurse visits and checks on the condemned

person during cach shift daily. The contacts and observations from these
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Nurse visits and checks shall be recorded in the special notes of the medical record

referenced in paragraph (a) of this subsection.

(c) A Imental health professional shall:

1. Personally observe and evaluate the condemned person five (5) days pet
week on Monday through Friday; and

2. Document his observations and evaluations in the condemned person’s
medical record immediately after personal contact with the condemned
person,

(d) The designated medical professional or his designee shall review and initial
the nursing documentation referenced in paragraph (b) of this subsection
daily.

(¢) A medical professional shall review the nursing documentation referenced in
pzlx;agraph (b) of this subsection and ‘doctor’s documentation weekly.

(2) ~ For the seven (7) days prior to an execution, or for the remaining days if an
execution order is received less than seven (7) days priot to an execution:

(a) A medical professional shall:

1, Complete a physical examination; and
2. Place the documentation of the physical in the condemned petson’s
medical record upon completion,

by A psthiatric interview and evaluation shall be:

1., Completed;
2. Placed in the condemned. person’s medical record; and

‘ 3. Sent to the Warden,




(3)  The designated medical professional or his designee shall:
1. Petsonally observe and evaluate the condemned person’s medical
condition weekly; and
2. Document his observations and evaluations in the special notes of the
condemned person’s medical record immediately after personal contact
with the condemned person.
(4)  All Kentucky State Penitentiary medical and mental health staff shall be
instructed to immedia%ely notify the Warden and the designated professionals of any change in

the condemned person’s medical or psychiatric condition.
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PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public hearing on this
administrative regulation shall be held on Januvary 29, 2010 at 9:00 a.m. in the Kentucky
Transportation Cabinet Building’s Auditorium, 200 Mero Street, Frankfort, KY 40601.
Individuals interested in being heard at this hearing shall notify this agency in writing five
workdays prior to the hearing of their intent to attend. If no notification of intent to atiend the
hearing is received by that date, the hearing may be canceled. This hearing is open to the public,
Any person who wishes to be heard will be given an opportunity to comment on the proposed
administrative regulation, A transcript of the public hearing will not be made unless a written
request for a transcript is made. If you do not wish to be heard at-the public hearing, you may
submit written comments on the proposed administrative regulation, Written comments shall be
accepted until February 1, 2010. Send written notification of intent to be heard at the public
hearing or written comments on the proposed administrative regulation to the contact person.

CONTACT PERSON: Amy V. Barker, Assistant General Counsel, Department of Justice
& Public Safety Cabinet, 125 Holmes Street, Frankfort, KY 40601, telephone number (502) 564-
3279, facsimile number (502) 564-6686.















































































